
FindLaw for Legal Professionals - Case Law, Federal and State Resources/Forms, and C... Page 1 of 6 

FindLaw 
For Legal Professionals 

FindLaw | For Legal Professionals | For Corporate Counsel | For Law Students 
Register/login to My FindLaw 

My current location: Raleigh, NC | Change Location 

Home Practice Areas Jurisdictions || Cases & Codes || News || CLE || Market Center || Research a Lawyer 

Federal Law | State Law | Case Summaries Search j U.S. Code | : Newsletters 

Patent prosecutors and patent litigators: 
Save time every step of the way. 

FindLaw> State Resources> Washington> Primary Materials> Washington Court 
Opinions i 

302622MAJ 

DO NOT CITE. 

Docket Number; 
T i t l e of Case; 

F i l e Date: 

SEE RAP 10.4(h) 

Court of Appeals D i v i s i o n I I 
State of Washington 

Opinion Information Sheet 

30263-2-II 
C i t y of Bremerton, Respondent v. William; 
and Natacha Sesko, A p p e l l a n t s 
07/27/2004 

SOURCE OF APPEAL 

Appeal, from Superior Court of Ki t s a p County-
Docket No: 97-2-01749-3 
Judgment or order under review 
Date f i l e d : 03/28/2003 
Judge s i g n i n g : Hon. Jay B Roof 

JUDGES 

Authored by E l a i n e Houghton 
Concurring: C h r i s t i n e Q u i n n - B r i n t n a l l 

J . Robin Hunt 

COUNSEL OF RECORD 

Counsel f o r A p p e l l a n t ( s ) 
Charles Edward Maduell 
Davis Wright Tremaine LLP 
1501 4th Ave Ste 2600 
S e a t t l e , WA 98101-1688 

USEPA SF 

llllllli 
124799S 

file://F:\WORK\Projects\Bremerton%20Gas%20Works\background%20db'ciihient^ 9/24/2006 



FindLaw for Legal Professionals - Case Law, Federal and State Resources, Forms, and C... Page 2 of 6 

Dennis-Dean Reynolds 
DavisfWright Tremaine LLP 
150i:,^ilth;.Aye Ste 2 600 
S e a t t l e , r:.WA 98101-1688 

Counsel f o r Resppndent:(s) 
David;; P "Hdrton 
C i t y Attorney's O f f i c e 
23 9 Afih-tSt : . 
Bremerton,- WA 98337 

Roger Alan Lubovich 
C i t y of- Bremerton 
239 4t:h S t 

Bremerton,! WA 98337-1806 . 

IN THE COURT OF-APPEALS OF THE STATE OF WASHINGTON 

DIVISION II -ilteDs.-. 

CITY OF BREMERTON;,;-•aj-.mû  No. 30263-2-II 
corp o r a t i o n , o-ŵ -̂•p̂.•45•̂. 

.ii:ir s'Res.pondent, 

V . 

WILLIAM J . SESKO;„and: NATACHA UNPUBLISHED OPINION 
SESKO, husband and wife and 
t h e i r 
m a r i t a l community;. 

I on -Appellants. 

HOUGHTON, Jji ,-- William and Natacha Sesko appeal a trial court order 
enforcing its earlier order that they clear their property of junk and 
storage items and prohibiting them from storing items or junk on the 
property. Becausehcollateral estoppel bars this appeal, we affirm. 
FACTS ,s\^ios :iy: 

• j;ng-<>:;fr.r.i'. 
The Seskos -own-property at 1701 Pennsylvania Avenue i n Bremerton 

( C i t y ) . The City-zoned the area as a 'business park.' Report of 
Proceedings (January 20., • 2003) at 26-27. Although the C i t y does not 
allow outdoor st.orj^ge .̂ and junkyards i n i t s business park zones, the Seskos 
f i l l e d the property wi t h a i r p l a n e s , boats, busses, cars, t i r e s , tanks, 
machine p a r t s , junjj p i e r s , wooden p a l l e t s , concrete chunks, modular 
b u i l d i n g p a r t s , metal, storage tanks, pontoons, breakwater f l o a t s , 
mattresses, Styrofoam f l o a t s , p o r t a b l e b u i l d i n g s , metal o b j e c t s , metal 
scraps, wood scraps, and a crane.1 A f t e r r e c e i v i n g complaints about 
surrounding property d e v a l u a t i o n , the C i t y i n i t i a t e d an abatement a c t i o n to 
clean up the Sesko property. A f t e r a hearing, the t r i a l court entered 
f i n d i n g s of f a c t on May 8, 1998: 

1. The C i t y of Bremerton issue d a Cease and De s i s t Order to W i l l i a m 
and Natacha Sesko on February 2, 1995, which s p e c i f i e d that a land use 
v i o l a t i o n was o c c u r r i n g because the Seskos were conducting an i l l e g a l 
junkyard on t h e i r property l o c a t e d at 17 01 Pennsylvania Avenue, Bremerton, 
Ki t s a p County, Washington. 

2. The Seskos appealed the Cease and De s i s t Order to the C i t y of 
Bremerton Planning-Commission, which upheld the Cease and Desi s t Order on 
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A p r i l 18, 1995 . 
3. 'The Seskos next appealed the City of BremertonjPlahriing 

Commission Decision to the Bremerton City Council. On Junje; 28.,V 1995, the 
Bremerton City Council upheld.the Planning Commission Decision," which found 
that the Seskos were i l l e g a l l y operating a junkyard on their-'property, and 
the operation on the Sesko property was not a nonconforming storage yard. 

4. The Seskos appealed the June 28, 1995, Decision of'the Bremerton 
City Council to the Kitsap Superior Court. The Kitsap County court case 
was dismissed for want of prosecution on December 4, 1996. 

5. By virtue of p r i o r administrative proceedings, certain findings 
have already been determined. I t has been determined that the Seskos are 
operating an i l l e g a l junkyard on t h e i r property. Prior administrative 
proceedings determined that the Seskos were not operating a nonconforming 
storage yard on t h e i r property. The Seskos' land use appeal contesting 
such findings has been dismissed by the Kitsap County Superior Court. The 
Seskos' f a i l u r e to proceed i n the past action does not provide a defense i n 
the present nuisance action. 

7. The court finds that the property i s a nuisance-per :se because 
the Seskos are i l l e g a l l y operating a junkyard on th i s property without a 
business license and without authorization under the City of .'Bremerton' s 
Land Use Code. 

8. Conditions on t h i s property also constitute an actual,-nuisance. 
9. Evidence presented to the court provides abundant evidence that 

the c o l l e c t i o n of objects on the Sesko property unreasonably interferes 
with the a b i l i t y of neighboring property owners to use and enjoy the i r 
land. The Seskos' property i s covered with old dilapidated vehicles, 
including boats, buses, and cars, t i r e s , rusty tanks, rusty machine parts, 
junk piers, wooden p a l l e t s , concrete chunks, modular buildings, metal 
debris, storage tanks, old signs, as well as a building on sled runners, 
old boats, a rusty barge, storage tanks, pontoons, a rusty breakwater 
f l o a t , mattresses, Styrofoam f l o a t s , portable buildings, a crane, rusty 
metal objects, metal scraps, and wood scraps. 

At the t r i a l , neighbors who l i v e i n the v i c i n i t y of the junkyard, 
provided compelling testimony that the junkyard unreasonably interferes 
with t h e i r a b i l i t y to enjoy t h e i r properties and i s resulting'-in actual and 
substantial harm because the property i s an excellent habitat, for rats and 
constitutes an at t r a c t i v e nuisance for children i n the area. . 'The 
co l l e c t i o n of objects on the s i t e lure children from the area -to the s i t e , 
and the junkyard s i t e provides a dangerous setting for children's play. -

There i s a well-grounded fear of injury to the City .of Bremerton as a 
result of operating a junkyard on this property. Operating 'a junkyard on 
{sic} i n t h i s location endangers nearby property owners and poses a threat 
of irreparable harm to them. The photographic evidence constitutes 
overwhelming evidence that the c o l l e c t i o n of objects on the Sesko property 
diminishes the enjoyment of nearby property owners of th e i r homes. 
Photographs show that t h i s junkyard has a si g n i f i c a n t negative impact on 
the surrounding properties. The testimony of Dan Calnan, an appraiser, 
established that the junkyard has caused general devaluation of properties 
i n the area, a circumstance which results i n substantial injury to property 
owners l i v i n g i n the area. For the above reasons, the property constitutes 
an actual nuisance. 

10. The only remedy available to the City of Bremerton which w i l l 
provide r e l i e f to the property owners l i v i n g i n the area i s the issuance of 
a mandatory injunction which requires the Seskos to clean up their property 
by removal of a l l junk from t h e i r land. The Seskos are given.120' days to 
accomplish a cleanup of th i s property. 

The Court w i l l maintain j u r i s d i c t i o n over this case u n t i l , the cleanup 
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; •. -1 -'v fj. Q :̂ i. s' 

i s accomplished-.;,.;.;jpjhe.,.^geskos cannot use t h i s property as a storage f a c i l i t y 
and cannot maintainfybhe. c o l l e c t i o n of objects and s t r u c t u r e s on the 
property. . 

''Z>b.-. 
C l e r k ' s Papers (CP), ;at,v 115-18 . 

The court then concluded, 'The C i t y of Bremerton i s e n t i t l e d to a 
permanent mandatory i n j u n c t i o n which r e q u i r e s the Seskos to c l e a n up t h e i r 
property by removing a l l o b j e c t s from t h e i r property,' and ordered: 
1. The C i t y of Bremerton i s e n t i t l e d to a mandatory i n j u n c t i o n r e q u i r i n g 
abatement of the-;>.nuisance on the Seskos property l o c a t e d at 1701 
Pennsylvania Avenu.e, Bremerton, Washington. 
2. The Seskos s h a l l c l e a n up the property l o c a t e d at 1701 Pennsylvania 
Avenue, Bremertorii;Washington w i t h i n 120 days, or by September 7, 1998, by 
removing a l l o b j e c t s , s t r u c t u r e s and m a t e r i a l s stored on the property. 
They s h a l l remove,/;iQr cause to be removed, a l l o l d a i r p l a n e s , d i l a p i d a t e d 
v e h i c l e s , including.i;boats, buses, and ca r s , t i r e s , r u s t y tanks, r u s t y 
machine p a r t s , j-u.nk;;;pi.ers, wooden p a l l e t s , concrete chunks, modular 
b u i l d i n g s , metai.odebirisi/ storage tanks, o l d signs, the b u i l d i n g on s l e d 
runners, o l d boats^-Vi"-usty barge, storage tanks, pontoons, r u s t y 
breakwater float:, smafct.resses, Styrofoam f l o a t s , p o r t a b l e b u i l d i n g s , a 
crane, r u s t y metal^JObjects, metal scraps, and wood scraps. A l l things 
c o l l e c t e d on the--property must be removed. 
3. The Seskos .shall.;'not use t h i s property as a storage f a c i l i t y and 
cannot store objectSi.of any k i n d on the property. 
4. The C i t y of Bremerton needs to f a c i l i t a t e the cleanup of the property 
by i s s u i n g any necessary permits to aut h o r i z e removal of the obj e c t s from 
the property. . 
5. In ord e r i n g the Seskos to cle a n up t h e i r property, i t i s necessary to 
d i s t i n g u i s h between :the abatement of the nuisance and the cleanup of t o x i c 
contaminants. This order i n no way o b l i g a t e s the Seskos to cle a n up t o x i c 
contaminants on the property. The Seskos are not r e q u i r e d to e l i m i n a t e or 
secure the concrete p i t on t h e i r property. The Seskos cannot store objects 
i n the concrete pifc-.on:.their property. 
6. This C o u r t - w i l l maintain j u r i s d i c t i o n over t h i s case u n t i l the cleanup 
i s accomplished.-s.fco;? f;.:-.. 

CP at 118-19, 12.0-22%-,re'We r e f e r to t h i s as order as the 1998 Order. 
The Seskosi-appeaj'ed the 1998 Order. Finding no e r r o r , we af f i r m e d the 

r u l i n g . C i t y ofsiBremejrton v. Sesko, 100 Wn. App. 158, 995 P.2d 1257, 
review denied, 14ic;!Wri?2d 1031 (2000) . 

A f t e r the Seskos f a i l e d to comply w i t h the 1998 Order, i n January 
2002, the C i t y h i r e d - a c o n t r a c t o r to conduct the abatement. But a f t e r the 
con t r a c t o r l e f t the s i t e , the C i t y r e c e i v e d complaints t h a t the Seskos 
r e t r i e v e d a r t i c l e s that they had moved onto neighboring property. .And the 
con t r a c t o r d i d not e n t i r e l y c l e a r the Seskos' property because of 
un c e r t a i n t y about the property's waterfront boundary. 

On March 28,;'2003, the t r i a l court r u l e d on the C i t y ' s motion to 
enforce the 1998-Order and ordered: 

1. The Seskos have v i o l a t e d paragraph 3 of the judgment entered on 
May 8, 1998, by keeping a la r g e assortment of v e h i c l e s , equipment, 
m a t e r i a l s , and obj e c t s on t h e i r property when paragraph 3 s p e c i f i e s that 
'the Seskos s h a l l riot use t h i s property as a storage f a c i l i t y and cannot 
store objects of •;any; k i n d on the property. ' 

2. The Seskos have n e i t h e r a p p l i e d f o r a permit nor obtained a 
permit or other pefmis'sion from the C i t y of Bremerton, which would 
authorize them tdVstore-'vehicles, equipment, m a t e r i a l s , and obj e c t s 
outdoors on their-'P'eriri'sylvania Avenue property. 

3. The Seskos f a i l e d to comply w i t h the court's January 21, 2003 
o r a l order to bf'ing :c6nditions on t h e i r property i n t o compliance with 
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paragraph 3 of the May 8, 1998 i n j u n c t i o n . 
4. The C i t y of Bremerton i s a u t h o r i z e d to enter the Seskos' property 

on Pennsylvania Avenue and to b r i n g c o n d i t i o n s on the property i n t o 
compliance w i t h paragraph 3 of the May 8, 1998 i n j u n c t i o n . 

S p i n d l e . 

The Seskos appeal from t h i s enforcement order (the 2003 Enforcement 
Order). 

ANALYSIS 

In response to the Seskos' appeal, the C i t y r a i s e s c o l l a t e r a l estoppel 
as a bar. C o l l a t e r a l estoppel prevents endless r e l i t i g a t i o n df already 
decided i s s u e s . Reninger v. Dep't of C o r r e c t i o n s , 134 Wn.2d 437, 449, 951 
P.2d 782 (1998) . To p r e v a i l on c o l l a t e r a l estoppel here, the C i t y must 
e s t a b l i s h t h a t i d e n t i c a l p a r t i e s l i t i g a t e d i d e n t i c a l issues to a f i n a l 
judgment on the merits and t h a t no i n j u s t i c e r e s u l t s from applying the bar. 
Reninger, 134 Wn.2d at 449. 

The Seskos argue that n o n i d e n t i c a l i s s u e s and r e s u l t i n g i n j u s t i c e 
preclude a p p l y i n g a c o l l a t e r a l estoppel bar to them. To demonstrate 
d i f f e r e n t i s s u e s , the Seskos attempt to d i s t i n g u i s h between the items on 
the property when the court entered the 1998 Order and those on the 
property when the court entered the 2003 Enforcement Order.2 . Their 
argument f a i l s , however, because the court o r i g i n a l l y ordered that '{t}he 
Seskos s h a l l not use t h i s p r o p e r t y as a storage f a c i l i t y and cannot store 
o b j e c t s of any k i n d on the property.' CP at 121. The 1998 Order's c l e a r 
language barred then-current and f u t u r e storage. We a f f i r m e d the 1998 
Order i n Sesko, 100 Wn. App. 158. The 2003 Enforcement Order placed no 
a d d i t i o n a l r e s t r i c t i o n s on the Seskos. Thus, the issues are i d e n t i c a l . 

The Seskos a l s o a s s e r t that applying c o l l a t e r a l estoppel works an 
i n j u s t i c e against them. We addressed t h i s argument i n t h e i r f i r s t appeal. 
Then, we h e l d that the t r i a l court d i d not e r r i n applying a c o l l a t e r a l 
estoppel bar because the Seskos r e c e i v e d adequate argument o p p o r t u n i t i e s 
below and that no i n j u s t i c e occurred. Sesko, 100 Wn. App. at 163-64. 
Because i t i s the same as the 1998 Order, and because the Seskos had an 
o p p o r t u n i t y to argue i n 1998 and the l a t e r order only repeats those 
r e s t r i c t i o n s , n e i t h e r order works an i n j u s t i c e against them.3 C o l l a t e r a l 
estoppel a p p l i e s , b a r r i n g t h e i r appeal. 

A f f i r m e d . 
A m a j o r i t y of the panel having determined that t h i s o p i n i o n w i l l not 

be p r i n t e d i n the Washington A p p e l l a t e Reports, but w i l l be f i l e d f o r 
p u b l i c record pursuant to RCW 2.06.040, i t i s so ordered. 

Houghton, J.' 

We concur: 

Hunt, J . . -

Q u i n n - B r i n t n a l l , C.J. 

1 W i l l i a m , a patented i n v e n t o r and former NASA engineering consultant and 
Keyport Naval S t a t i o n t e c h n i c a l e v a l u a t o r , used the items stored on h i s 
property f o r h i s i n v e n t i o n s . 
2 The Seskos do not dispute that the two orders i n v o l v e d i d e n t i c a l p a r t i e s 
and r e s u l t e d i n f i n a l judgments. 
3 The Seskos a l s o argue that c o l l a t e r a l estoppel creates a manifest 
i n j u s t i c e because ' { i } t would a l s o e f f e c t i v e l y i n s u l a t e from review any 
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post-judgment order implementing an order of abatement, regardless of the 
extent to which the order c l a r i f i e s , modifies or extends the o r i g i n a l order 
and affects the substantial property rights of the property owners.' 
Appellant's Reply^^firie^f at 24. But because we hold that the orders are 
i d e n t i c a l , the qiiestioh whether an order that ' c l a r i f i e s , modifies or 
extends the origi^nal...order' may be reviewed i s not before us and we decline 
to address i t . ,For-'^hV, same reason, we also decline to address the Seskos' 
argument that the-.trial court erred i n entering a 'post-judgment order' and 
i n not taking t h e i r ipb'j'ections or allowing them to c a l l witnesses. 

The Seskos -fjnaliy; argue that the court erred i n entering the 2003 
Enforcement Orde?:^^jvi.th'6ut f i r s t c l a r i f y i n g t h e i r boundary l i n e . They did 
not raise t h i s iss.ue bjefore the t r i a l court and we decline to address i t . 
Ruddach v. Don JoliJistOn Ford, Inc., 97 Wn.2d 277, 281, 644 P.2d 671 (1982). 
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